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THE IDEA OF THE 
PROSLAVERY 
CONSTITUTION 


Earl M. Maltz 


In recent years, the idea that the Constitution of 1787 should be 
viewed as proslavery has gained increased currency in academic liter- 
ature. Initially associated with Staughton Lynd and William M. Wie- 
cek, in recent years this position has received strong support from a 
wide variety of distinguished commentators, including Paul Finkel- 
man, A. Leon Higginbotham, Peter Kolchin, Thurgood Marshall, 
and James Oakes.' While some significant dissenters remain, this the- 
sis has clearly become an important theme in assessments of the role 
of slavery in American constitutional development.’ 


The author gratefully acknowledges the assistance of Joan Cashin and James 
Oakes, who read earlier versions of the article and made many insightful suggestions. 
' Paul Finkelman, ‘‘Slavery and the Constitutional Convention: Making a 
Covenant with Death,’ in Beyond Confederation: Origins of the Constitution and American 
National Identity, ed. Richard Beeman, Stephen Botein and Edward C. Carter III 
(Chapel Hill, 1987), 188-225; A. Leon Higginbotham, Jn the Matter of Color: Race and 
the American Legal Process: The Colonial Period (New York, 1978), 6; Peter Kolchin, 
American Slavery, 1619-1877 (New York, 1993), 79-80; Staughton Lynd, Class Conflict, 
Slavery, and the United States Constitution: Ten Essays (Indianapolis, 1967); Thurgood 
Marshall, ‘“The Constitution’s Bicentennial: Commemorating the Wrong Docu- 
ment?’’ Vanderbilt Law Review, 40 (1987), 1337-42; James Oakes, ‘‘‘The Compromis- 
ing Expedient’: Justifying a Proslavery Constitution,’’ Cardozo Law Review, 17 
(1996), 2023-56; William M. Wiecek, The Sources of Antislavery Constitutionalism in 
America, 1760-1848, 63-64 (Ithaca, 1977); William M. Wiecek, ‘‘‘The Blessings of 
Liberty’: Slavery in the American Constitutional Order,’’ in Robert A. Goldwin and 
Art Kaufman, eds., Slavery and its Consequences: The Constitution, Equality, and Race 
(Washington, DC, 1988), 23-44. 
2 The most prominent exceptions are Don E. Fehrenbacher, The Dred Scott 
Case. Its Significance in American Law and Politics (New York, 1978), chap. 1, Clinton 
Rossiter, 1787: The Grand Convention (New York, 1966); Herbert J. Storing, ‘‘Slavery 
and the Moral Foundations of the American Republic,’’ in Robert A. Goldwin and 
Art Kaufman, eds., Slavery and tts Consequences: The Constitution, Equality, and Race 
(Washington, DC, 1988), 45- =» William W. Freehling, ‘“The Founding Fathers and 
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Although the proslavery thesis takes a variety of different forms, the 
neo-Garrisonian arguments of Wiecek and Finkelman have received the 
greatest attention In reaching their conclusions, Wiecek and Finkelman 
do not limit themselves to the portions of the Constitution that directly 
discussed slavery; they also consider those provisions that effected the 
allocation of political and economic power between North and South, 
and thus had an indirect impact on the ultimate fate of slavery as an 
institution. From this broad perspective, both Wiecek and Finkelman 
contend that representatives of the slave states gained disproportionate 
advantages at the Constitutional Convention. Thus, Wiecek concludes 
that ‘‘the Constitution embodied a mediation of sectional differences 
that were based chiefly on slavery [and] in this mediation, the most 
determined parties to the bargaining, the deep-South bloc, were able to 
secure more for their position than the other groups because they were 
demanding where their opponents were tepid and ambivalent, and be- 
cause they knew just what they wanted, where their opponents had no 
particular program concerning slavery.’’ Similarly, Finkelman asserts 
that ‘‘on every issue at the convention, slaveowners ... won major 
concessions from the rest of the nation, and [in general] they [gave] up 
very little to win these concessions.’”’ 

Some of the important observations reflected in these statements are 
indisputably correct. Sectional disputes between slave and free states did 
indeed divide the Convention. Moreover, delegates from the slave states 
did secure important concessions that were embodied in the Constitu- 
tion ultimately produced by the Convention—concessions that provided 
both direct and indirect protection for the institution of slavery itself. 
However, Wiecek and Finkelman substantially overstate the degree to 
which the slave states were able to impose their will on their sectional 
rivals; rather than a one-sided document, the Constitution is in fact a 
true compromise, reflecting substantial concessions from representatives 
of the slave states as well as their opponents. 


Slavery,’’ American Historical Review, 77 (1972), 81-93 describes the framers as ‘‘anti- 
slavery.’’ Recently, however, Freehling suggests that he used the term too loosely. 
William W. Freehling, The Road to Disunion: Secessionists at Bay 1776-1854 (New York, 
1990), 583 n. 2. 

3 Wiecek, Sources of Antislavery Constitutionalism, 64, Finkelman, ‘‘Making a 
Covenant with Death,’’ 224. 
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In assessing the neo-Garrisonian thesis it is important to recog- 
nize that the continuation of the institution of slavery fer se was not a 
major issue that divided the Convention. Although the representa- 
tives of South Carolina spoke vehemently of the need to protect their 
right to hold slaves, delegates more often emphasized other differ- 
ences between northern and southern states.* Thus, when Madison 
spoke of potential conflicts between the interests of slave and nonslave 
states, he was referring to the fundamental differences between the 
economies that depended on slavery for the production of agricultural 
products and those that were based on shipping and other mercantile 
pursuits. Alexander Hamilton expressed a similar view when he ar- 
gued that ‘‘the only considerable distinction of interest lay between 
the carrying and noncarrying states.’”® 

Against this background, convention delegates grouped New 
York, New Jersey, and Delaware with the nonslave states, notwith- 
standing the fact that none of these states had taken legal steps toward 
emancipation at the time the Constitution was drafted. Instead, the 
slave state group was generally taken to include only Maryland, Vir- 
ginia, North Carolina, South Carolina and Georgia—each of which 
was a staple exporting state whose economy depended on the use of 
slave labor to such commodities as tobacco, rice and indigo. When 
voting together, these states obviously were a formidable bloc; how- 
ever, even with the failure of Rhode Island to send delegates to Phila- 
delphia and the early departure of the New York delegation, the slave 
states were outnumbered 6 to 5. Nonetheless, the slave states could 
still advance their interests if these interests were also shared by at 
least some nonslave states. In addition, slave state delegates could 
maneuver to obtain allies through the use of compromises, threats, or 
pledges of support on matters to which they were indifferent. All of 
these devices were at times employed by slave state delegates at the 
Convention. 

One of the most prominent examples of the protection of interests 
shared by delegates from both slave and free states is the constitu- 
tional treatment of ‘‘domestic violence’’—the Article IV, Section 4 


* See, for example, the speech of Charles C. Pinckney, Max Farrand, ed., The 
Records of the Federal Convention of 1787, 4 vols., (New Haven, 1937), II, 371. Unless 
otherwise noted, all references to Farrand’s compilation are to Madison’s notes. 


° Ibid., I, 486, 466 (quotation). 
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guarantee that the federal government would protect states from do- 
mestic violence, supported by the Article I, Section 8, par. 15 power 
of Congress to call ‘‘forth the Militia’ to ‘‘suppress Insurrections.’’ 
Defenders of the neo-Garrisonian thesis are fond of characterizing 
these provisions as examples of indirect support for slavery. For ex- 
ample, though conceding that some delegates may have supported the 
clauses for other reasons, Finkelman argues that they ‘‘were written 
with slavery in mind.’’® While this characterization has some validity, 
the adoption of the domestic violence provisions does not in any way 
support the Wiecek/Finkelman argument. 

Admittedly, these provisions provided a potential benefit to slav- 
eowners. They were clearly understood to guarantee federal support 
in the event of a slave insurrection that could not be suppressed with 
purely local forces. Moreover, this point was cited as a reason to sup- 
port the new Constitution by southern Federalists and described as an 
important defect in the document by northern Antifederalists.’ Thus, 
in the broadest sense, these provisions could appropriately be de- 
scribed as proslavery. 

The significance of the domestic violence provisions, however, 1s 
often overstated by defenders of the neo-Garrisonian thesis. The two 
clauses protected the governments of both slave states and nonslave 
states equally. Indeed, incidents totally unrelated to slavery (most no- 
tably, Shays’s Rebellion in Massachusetts) provided the main impe- 
tus for the adoption of the two clauses. Moreover, on the one clearly 
sectional vote related to this issue—an effort to change the term “‘do- 
mestic violence’’ in Article IV to ‘‘insurrections’’—the slave states 
were defeated.2 Thus, the inclusion of the domestic violence provi- 
sions was in no sense a concession to either slaveowners or the slave 
States. 

The difficulty with viewing the domestic violence provisions as 
support for the neo-Garrisonian thesis emerges most clearly when one 


6 Finkelman, ‘‘Making a Covenant With Death,’’ 191-92; To the same effect, 
see Lynd, ‘“The Compromise of 1787,’’ 153-54; Wiecek, Sources of Anti-Slavery Consit- 
tutionalism, 63. 

7 Speech of Charles C. Pinckney in Farrand, Records of the Constitutional Conven- 
tion, III, 254; Oakes, ‘‘‘*The Compromising Expedient,’’’ 2036. 

® Farrand, Records of the Federal Constitution, II, 467. Unless otherwise noted, all 
references to Convention proceedings will be drawn from Madison’s notes. 


This content downloaded from 62.122.79.38 on Sun, 15 Jun 2014 21:50:06 PM 
All use subject to JSTOR Terms and Conditions 


THE IDEA OF THE PROSLAVERY CONSTITUTION 41 


considers the alternatives that were available to the framers. Appar- 
ently, neo-Garrisonians would have had them choose between two op- 
tions: either specifically exclude slave insurrections from the 
protections established by the two clauses, or abandon the clauses al- 
together. Although John Rutledge of South Carolina indicated his 
willingness to accept the first option, it would have been manifestly 
unfair to the slave states, requiring them to come to the aid of non- 
slave states without any reciprocal obligation of support in analogous 
circumstances.’ Conversely, the second option would have required 
the nonslave states to abandon what they saw as a beneficial provision 
simply because it had the incidental effect of providing indirect sup- 
port for slavery. 

In short, while the domestic violence provisions might be viewed 
as proslavery in the broadest sense, their adoption hardly supports the 
Wiecek/Finkelman vision of the dynamic that produced the Constitu- 
tion. Far from being the product of concessions to the slave states, the 
northern delegates support for these provisions instead reflected the 
pursuit of their independent self-interest. Thus, not surprisingly de- 
fenders of the neo-Garrisonian thesis typically give greater weight to 
other constitutional provisions. 

Sectional differences emerged clearly on a number of issues facing 
the Convention. Proper evaluation of the Convention’s actions on 
these issues is complicated by the fact that individual slave states 
might desert their brethren on particular issues. Conversely, nonslave 
states would at times ally themselves with the slave state bloc, either 
for tactical reasons or because they shared a community of interest on 
an issue. Nonetheless, based on the proceedings in the Convention, it 
is possible to describe certain characteristics of the ideal Constitution 
from the slave state perspective on the issues that divided them from 
nonslave states.'° 

Congress would be apportioned according to population, with 
slaves counted fully in the basis of representation. 

Slaves would not be considered in determining liability for capita- 
tion taxes. 


° Ibid. , II, 364. 
This includes points on which at least four of the five slave states agreed. 


This content downloaded from 62.122.79.38 on Sun, 15 Jun 2014 21:50:06 PM 
All use subject to JSTOR Terms and Conditions 


42 JOURNAL OF THE EARLY REPUBLIC 


A supermajority would be required for the passage of navigation 
acts. 

Congress would have no power to tax exports. 

States would retain power to tax exports. 

Slaveowners would be guaranteed the right to recover slaves that 
escaped to free states, and to retain ownership of slaves that were 
temporarily brought into free states voluntarily. 

In addition, the most radical slave states—South Carolina and 
Georgia—would have added that 

Congress would have no power to either interfere with the slave 
trade or tax the importation of slaves. 

Conversely, delegates from nonslave states would generally have 
preferred a document with the following characteristics. 

Slaves should not be included in the basis of representation; in 
addition, four out of the six nonslave states sending delegates to the 
Convention argued that states should have equal representation in at 
least one branch of the national legislature." 

Slaves should be counted fully in determining obligations for capi- 
tation taxes. 

Congress should have power to pass navigation acts with a simple 
majority. 

Congress should have power to tax exports. 

State power to tax exports should be severely limited. 

Congress should have unrestricted power to regulate the slave 
trade. 

Delegates from nonslave states apparently expressed no view on 
the interstate movement of slaves. 

As ultimately adopted, the Constitution contained the following 
provisions 

The House of Representatives is apportioned by population, with 
each slave counted as three-fifths of a person. Each state is repre- 
sented equally in the Senate. 


1 Farrand, Records of the Federal Convention, I, 201-02, 468. This calculation ac- 
tually understates the degree of support for the principal of equal representation in 
the nonslave states. The two states that did not participate in the deliberations on this 
issue—New Hampshire and Rhode Island—were among the smallest in the new Un- 
ion, and thus could not have been expected to support a system based solely on the 
principle of proportional representation. 
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For purposes of capitation taxes, each slave is counted as three- 
fifths of a person. 

No restriction is placed on congressional authority to pass naviga- 
tion acts. 

Congress is prohibited from taxing exports. 

States are allowed to impose fees that are ‘‘absolutely necessary 
for executing . . . inspection laws’’, subject to the revision and con- 
trol of Congress. Otherwise, states’ are allowed to tax exports only 
with the consent of Congress. All net proceeds from export fees are to 
be remitted to the federal government. 

The slave trade cannot be prohibited until 1808. During that pe- 
riod, congressional power to tax the importation of slaves is limited. 

Free states may not emancipate fugitive slaves, which must be 
returned on demand. No mention is made of the voluntary transpor- 
tation of slaves to free states. 

Obviously, neither side of the sectional conflict gained all that it 
hoped to achieve in the final version of the Constitution. However, 
Wiecek, Finkelman, and like-minded commentators argue that the 
slave states obtained by far the better part of the bargain. Typically, 
the analysis is divided into three parts: the three-fifths compromise, 
commerce-related issues, and the interstate movement of slaves. 

The complex sequence of events that produced the three-fifths 
compromise has been described in detail elsewhere.'? From the begin- 
ning of the Convention, the four southernmost states were allied with 
the two largest nonslave states— Massachusetts and Pennsylvania—in 
supporting the concept that representation in the new legislature 
should be proportional, rather than equally divided between the 
states. They were divided, however, on the question of how slaves 
should be counted in the process of determining representation. 
Pierce Butler and Charles Coatsworth Pinckney of South Carolina ar- 
gued that slaves should be counted equally with free persons in any 
population-based system of representation; however, this position was 
supported only by South Carolina, Georgia, and Delaware. Elbridge 


* Finkelman, ‘‘Making a Covenant with Death,’’ 194-209; Donald L. Robin- 
son, Slavery in the Structure of American Politics, 1765-1820 (New York, 1971), chap. 5. 
The ideological implications of the three-fifths compromise are explored =* Howard 
A. Ohline, ‘‘Republicanism and Slavery: Origins of the Three-Fifths Clause in the 
United States Constitution,’’? William and Mary Quarterly, 28 (Oct. 1971), 563-84. 
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Gerry of Massachusetts countered that “‘blacks are property, are used 
to the southward as horses and cattle to the northward; and why 
should their representation be increased to the southward on account 
of the number of slaves, than horses or oxen to the north.’’ This view 
was apparently shared by majorities in the delegations from Massa- 
chusetts and Pennsylvania. On July 12, the Convention first adopted 
the three-fifths compromise for both representation and direct taxes.” 

In evaluating the result, neo-Garrisonian scholars typically do not 
focus their attention on the taxation provision. Instead, they empha- 
size the partial inclusion of the slave population in the basis of repre- 
sentation. Defenders of all forms of the proslavery thesis typically 
describe this result as a great victory for the slave states. For example, 
James Oakes asserts that the Convention ‘‘rewarded the southern 
states with extra members in the lower house of Congress by counting 
three-fifths of the slaves for purposes of representation [and also with] 
increased representation in the election for President.’’ Similarly, 
Paul Finkelman declares that ‘‘on this critical question the slave states 
won a crucial victory without making any important concessions.’’'* 

In the abstract, however, the three-fifths clause might be de- 
scribed quite differently. Slave state delegates could well argue that it 
was they who had made concessions by retreating from their position 
that slaves should be counted fully in the basis of representation. ‘To 
evaluate these competing views, one must first establish a benchmark 
against which the ultimate decision is to be measured. 

At the Convention, delegates suggested at least four different cri- 
teria for determining the basis of representation in the legislature, all 
of which had some support in both slave and nonslave states. ‘Two of 
these theories—that representation should be divided equally between 
the states, and that representation should be based on ‘‘quotas of con- 
tribution’’—are not directly relevant to the evaluation of the three- 
fifths compromise. A third—that representation should be based on 
property or wealth—suggests that slaves should be given some weight 


‘8 Farrand, Records of the Federal Convention, I, 201-202, 580-81, 206 (Yates), 588, 
598. 

't Oakes, ‘‘‘The Compromising Expedient,’’’ 2030; Finkelman, ‘‘Making a 
Covenant with Death,’’ 196. Unlike Finkleman and Wiecek, Oakes also discusses the 
Antifederalist Critique of the taxation provision. Oakes, ‘‘‘The Compromising Expe- 
dient,’’’ 2034, 2039-40. 
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in the basis of representation. Only the fourth—that representation 
should be based on population—gives any hope of supporting the 
view that the adoption of three-fifths compromise was a slave state 
victory. '° 

In its simplest form, however, even this formulation does not nec- 
essarily imply that slaves should not be considered in the basis of rep- 
resentation. Despite their status as property, slaves were nonetheless 
considered persons for some purposes under late eighteenth century 
law. Therefore, in order to answer the question of whether slaves 
should have been included in the basis of representation, one must 
ask what people should have been included, which in turn raises the 
issue of why population was the appropriate measure. 

One answer to this question is that population provides a crude 
but easily ascertainable measure of property or economic power, 
which some delegates argued was truly the appropriate touchstone for 
the basis of representation. Thus, for example, while arguing that 
both wealth and population were the ‘‘true, equitable rules of repre- 
sentation,’’ William S. Johnson of Connecticut concluded that ‘‘these 
two principles resolve themselves into one, population being the best 
measure of wealth.’’ In Johnson’s view, however, this principle re- 
quired the adoption of the pure proslavery approach, which would 
have counted slaves fully in the basis of representation. Roger Sher- 
man of Connecticut took a similar view, linking the ultimate three- 
fifths compromise to quotas of contribution, by asserting that ‘‘it was 
the freemen of the southern states who were, in fact, to be repre- 
sented according to the taxes paid by them, and the negroes are only 
included in the estimate of taxes.’’!® Obviously, neither of these theo- 
ries of the relationship of population to representation supports the 
neo-Garrisonian thesis. 

In order to be plausible, the attack on the three-fifths clause must 
rest on a different theory—one closely related to the modern principle 


'° On equal representation, see Farrand, Records of the Constitutional Convention, I, 
177 (William Paterson of New Jersey), 234 (Luther Martin of Maryland). On quotas 
of contribution, see ibid., 186 (John Rutledge of South Carolina and John Dickinson 
of Delaware). On wealth, see ibid., 533 (Abraham Baldwin of Georgia), 469-70 
(Gouverneur Morris of Pennsylvania), 559 (Nathaniel Gorham of Massachusetts). 
On population, see ibid., 179 (James Wilson of Pennsylvania), 312 (Rufus King of 
Massachusetts). 

© Ibid. , 593, II, 223 (quotation). 
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of one person, one vote. Basically, the argument was that since all 
free people were entitled equally to the protection of government, 
they ought to be equally represented in that government. James Wil- 
son of Pennsylvania summarized this argument: ‘‘As all authority 
was derived from the people, equal numbers of people ought to have 
an equal number of representatives, and different numbers of people 
different numbers of representatives.’’’’ Under this view, since slaves 
were seen as outside the protection of civil society, they would logi- 
cally be excluded from the basis of representation. 

Leaving the issue of the rights of women aside, this justification 
for proportional representation might be plausible if the Constitution 
had established uniform qualifications for suffrage in elections for the 
House of Representatives—particularly if universal suffrage had been 
the standard chosen. In that case, for purposes of elections to the 
House, state boundaries might have been seen as administratively 
convenient dividing lines between districts. However, a uniform stan- 
dard was not established; instead, in each state, the right to vote for 
the national legislature is explicitly tied to the right to vote for the 
state legislature. The result is that even in nonslave states, the politi- 
cal power of some elements in the national government was enhanced 
by virtue of the fact that they lived in states with substantial nonvot- 
ing populations with different political interests—just as the political 
power of white southerners was enhanced by the presence of nonvot- 
ing slaves. This possibility was clearly recognized by Madison in Fed- 
eralist Number 54."° 

The comparison between North Carolina and Massachusetts pro- 
vides a particularly dramatic example of this point. After the census 
of 1790, North Carolina was allocated ten representatives, based on a 
population of 293,179 free people and 100,572 slaves. Thus, in North 
Carolina, which had adopted a regime of near-universal adult man- 
hood suffrage, each member of the House represented approximately 
6000 eligible voters.'? Massachusetts, on the other hand, was allo- 


17 Ibid., I, 179. 

'8 Clinton Rossiter, ed., The Federalist Papers, 338-39. 

‘9 My precise estimate is one representative for each 5,957 eligible voters based 
on the fact that only males were allowed to vote and that in 1800 (the first year for 
which usable figures are available) approximately 40.5% of the population of the 
United States was over the age of twenty-one. 
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cated fourteen representatives, based on a population of 475,327. In 
that state, however, a property test denied the right to vote to at least 
twenty percent of otherwise-eligible white males.*° The result was 
that, in Massachusetts, each member of the House represented only 
slightly more than 5500 eligible voters. In short, the voting power of 
the propertied classes in Massachusetts was enhanced more than that 
of the free whites in North Carolina. 

Moreover, delegates from the most populous nonslave states were 
willing to modify explicitly the basic principle of population-based 
representation in order to enhance their political power. This point 
emerged clearly on July 14, as Elbridge Gerry—one of the most vocif- 
erous opponents of the three-fifths compromise—moved to limit the 
potential representation of states that might later be admitted to the 
Union. Believing that the new states would be primarily agrarian, 
Gerry declared that ‘‘they will if they acquire power abuse it. They 
will oppress commerce, and drain our wealth into the Western Coun- 
try.’’ This motion was defeated 5 to 4, with 1 divided.*' The division 
was almost entirely sectional, with the agrarian South supporting the 
admission of future states on equal terms, and the commercial North 
voting to limit their potential political power. 

Against this background, the general reference to population as 
the basis of representation in the House of Representatives cannot be 
understood as an endorsement of the theoretical principle of one per- 
son, one vote, but rather as an instrument for dividing political power 
between states dominated by agrarian interests and those whose econ- 
omies were more heavily mercantile. The apportionment plan that 
was finally adopted was designed specifically to be part of a complex 
plan that allocated political power among the several states and was 
crafted explicitly to provide each of the interest groups at the Conven- 
tion with some security against domination by those representing an- 
tithetical viewpoints. In evaluating the three-fifths compromise from 
this perspective, it is important to recognize that the extent of slave 


*© This estimate is from Charles Beard, An Economic Interpretation of the Constitu- 
tion (New York, 1960), 242. Robert J. Dinkin, Voting in Revolutionary America (West- 
port, CT, 1982), 37, suggests that the percentage of Massachusetts whites who were 
excluded by the property test was closer to twenty-five percent, which would, of 


course, have further enhanced the voting power of the propertied classes. 
1 Farrand, Records of the Federal Convention, I, 3. 
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state political power depended not only on the apportionment of the 
House of Representatives, but also on the basis of representation in 
the Senate. This point was clearly recognized by delegates from both 
slave and nonslave states. The most striking example is Gouverneur 
Morris’s declaration that, if the three-fifths compromise was adopted, 
he would be forced to support what he described as the ‘‘vicious prin- 
ciple of equality’’ in the Senate in order to enhance the power of the 
northern states.” 

Morris’s statement reflected the political reality of the late eight- 
eenth century. A clear majority of the states were outside the south- 
ern camp in 1787. Thus, the principle of equal representation in that 
body not only protected the small states from oppression by their 
larger counterparts, but nonslave interests from being overborne by 
slave state majorities. If only free inhabitants were counted in deter- 
mining representation in the House of Representatives, members 
generally believed that nonslave states would dominate that body as 
well. It was neither reasonable nor plausible to expect the southern 
states to enter a union with their northern brethren under those cir- 
cumstances—particularly where Congress was given broad authority 
to regulate international trade.” 

The three-fifths rule also appears reasonable by other measures. 
First, it was not a departure from existing precedents. The same rule 
had been proposed by the Continental Congress in 1783 as the meas- 
ure for the apportionment of direct taxes among the states. Though in 
theory taxation was analytically separate from the representation is- 
sue, most members of the Convention seemed to agree that the two 
should be treated the same. Further, the approach that ultimately was 
adopted was significantly more favorable to nonslave states than other 
compromises that were suggested. Earlier in the Convention, the four 
most southern slave states plus Massachusetts and Pennsylvania had 
embodied the three-fifths compromise in a plan that based representa- 


2 Thid., I, 604. 

3 [bid., If, 10 (remarks of James Madison); 451 (remarks of George Mason). 
Finkelman’s contention that the apportionment of the electoral college should be con- 
sidered a proslavery victory, Finkelman, ‘‘ Making a Covenant with Death,’’ 209-10, 
is undermined by similar considerations. Under the initial apportionment adopted by 
the Convention, slave states would have been entitled to select slightly over 42 per- 
cent (39 out of 92) of the electors who would select the President—only a minuscule 
increase over the 41 percent of the white population that lived in the slave states. 
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tion in Congress solely on population—an approach that would have 
eliminated the protection for nonslave interests that was inherent in 
the apportionment of the Senate. Conversely, Madison would have 
based representation in one house on the number of free inhabitants 
in a state, and representation in the other on the number of free in- 
habitants plus the full number of slaves—a proposal that would have 
increased the power of slave states even more.” 

Finally, the three-fifths compromise left slave state interests well 
short of a majority even in the House of Representatives—a point of 
which slave state delegates were well aware.” Of course, this point 
should not be overemphasized; northerners and southerners alike be- 
lieved that migration patterns ultimately would enhance the political 
power of the slave states and allied agrarian interests in the House of 
Representatives. Madison thus summarized the view of most conven- 
tion delegates when he observed that ‘‘the people are constantly 
swarming for the more to the less populous places, from Europe to 
America, from the Northern and Middle parts of the United States to 
the Southern and Western. They go where land is cheaper, because 
there labor is dearer.’ Against this background, it was the composi- 
tion of the Senate that antislavery delegates such as Gouverneur Mor- 
ris saw as the ultimate guarantee against slave state aggression.”’ 

Herein lies one of the great ironies in the evaluation of the three- 
fifths clause. Both sides miscalculated the impact of future events on 
the makeup of the two Houses of Congress. From the crisis of 1820 
through the debate over the Wilmot Proviso and the Compromise of 
1850, it was the House of Representatives that more often opposed 
the expansion of slavery and the Senate that became the guardian of 
southern interests.” Obviously, hindsight cannot provide the primary 


** Farrand, Records of the Constitutional Convention, I, 201-02, 486-87. 

> On this point, see the remarks of George Mason, ibid., II, 451. The relative 
strength of the slave states and nonslave states in the two Houses of Congress is 
summarized in Robinson, Slavery in the Structure of American Politics, 180. 

*6 Farrand, Records of the Federal Convention, I, 585-86. To the same effect, see 
tbid., 1, 604-05; ‘“‘Civis’ to the Citizens of South Carolina,’’ in Bailyn, Debate on the 
Constitution, II, 149. 

*” Farrand, Records of the Federal Convention, I, 604. 

*® The political maneuvering surrounding these disputes is described in detail 
in Fehrenbacher, The Dred Scott Case, chaps. 4-6 and William W. Freehling, The Road 
to Disunion: Volume I: Secessionists at Bay, 1776-1854 (New York, 1990). 
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standard against which the three-fifths compromise is to be measured. 
It does reinforce the conclusion, however, that the ultimate makeup 
of the federal legislature did not reflect the abject surrender to slave 
state interests described by Wiecek, Finkelman, and like-minded 
scholars—either in principle or practice. Thus, any defense of the 
neo-Garrisonian thesis must rest on the provisions dealing with com- 
merce and the interstate movement of slaves. 

Paul Finkelman, Donald L. Robinson, Cathy D. Matson, and 
Peter S. Onuf have clearly demonstrated that questions related to im- 
ports and exports were among the most important issues dividing 
slave states from nonslave states.2? Sectional differences emerged in 
the debate over four different issues: federal power to tax exports, 
state power to tax imports and exports, federal power to pass naviga- 
tion acts, and federal power to regulate the slave trade. 

On August 21, the sectional divisions on commerce-related issues 
were clearly evident in the consideration of a provision that forbade 
the federal government from taxing exports. Hugh Williamson of 
North Carolina, Pierce Butler of South Carolina, and George Mason 
of Virginia expressed fears that export taxes would fall disproportion- 
ately on their slave state produce. Though some delegates from non- 
slave state expressed similar uneasiness in this regard, most wished 
the federal government to have at least a limited power to tax exports. 
The critical vote came on Madison’s motion to allow export duties to 
be levied, provided that they were approved by a two-third majority 
in each house of Congress. The motion failed by a 6 to 5 vote, with 
the slave states being joined by Connecticut—a state that apparently 
because of an arrangement with South Carolina would prove a relia- 
ble ally of the Deep South states throughout the consideration of com- 
merce-related issues. An effort by George Read of Delaware and 
Gouverneur Morris to revive the issue in connection with the discus- 
sion of navigation acts and the slave trade seems to have been una- 
vailing.*° Thus, on this issue, the slave states were clearly the victors. 


29 Finkelman, ‘‘Making a Covenant with Death,’’ 209-17; Robinson, Slavery in 
the Structure of American Politics, chap. 6; Cathy D. Matson and Peter S. Onuf, A Union 
of Interests: Political and Economic Thought in Revolutionary America (Lawrence, KS, 1990), 
115-19. 

30 Farrand, Records of the Federal Convention, II, 360-62, 363, 374. Differing per- 
spectives on the arrangement between Connecticut and South Carolina are presented 
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This triumph was soon counterbalanced, however, by a defeat on the 
related issue of state power to tax exports. 

Although neither discusses the provision in detail, both Wiecek 
and Finkelman include the limitation on state power to tax exports 
among the proslavery provisions of the Constitution, asserting that it 
prevented the nonslave states from indirectly taxing the products of 
slave labor sent through their ports. This assessment ignores the fact 
that, with the sole exception of North Carolina whose planters used 
the ports of Virginia, the slave states exported and imported goods 
through their own ports. Thus, far from protecting slave state inter- 
ests, limitations on state power over imports and exports generally 
placed these states at a disadvantage, depriving them of both a poten- 
tially lucrative source and the means to control their economies, 
which depended on staple exports.*? Conversely, the most consistent 
opponents of state power in this area were the four states that lacked 
port facilities, three of which—New Hampshire, Delaware and New 
Jersey—were nonslave states. 

This pattern emerged clearly on August 28, when the Convention 
considered proposals from the Committee on Detail dealing with 
these issues. The committee report prohibited only state taxes on im- 
ports without the consent of Congress. The initial skirmish came on a 
motion to make the prohibition on import taxes absolute. The motion 


in Richard Barry, Mr. Rutledge of South Carolina (New York, 1942), 329-32, and For- 
rest McDonald, E Pluribus Union: The Formation of the American Republic (Indianapolis, 
1979), 291-94. Finkelman takes a contrary view, suggesting that the three issues were 
linked together in a single compromise. Finkelman, ‘‘Making a Covenant with 
Death,”’ 213-14. However, the chronology does not support this conclusion. 

31 Wiecek, Sources of Antislavery Constitutionalism, 64; Wiecek, ‘‘“The Blessings of 
Liberty,’’ 32; Finkelman, ‘‘Making a Covenant with Death,’’ 191; Farrand, Records 
of the Federal Convention, 11, 360; Speech of Luther Martin, zbzd., III, 215-16. Finkel- 
man asserts that “‘no slave state would have levied [an export] tax.’’ Finkelman, 
‘‘Making a Covenant with Death,’’ 191. In fact, both the debates in the Convention 
and the discussions of ratification make numerous references to Virginia’s tax on the 
export of tobacco. See, for example, Farrand, Records of the Federal Convention, II, 360; 
‘Reply to George Mason’s ‘Objections’: ‘Civis Rusticus’, in Bernard Bailyn, ed., 
The Debate on the Constitution, 2 vols., (New York, 1993), I, 361; Letter of George 
Nicholas, Merrill Jensen, ed., The Documentary History of the Ratification of the Constitu- 
tion, (Madison, 1976-1993), VIII, 372-73. While both Nicholas and Civis Rusticus 
believed the imposition of export duties to be unwise, the votes of the slave state 
delegates to the Convention itself clearly reflect a belief that states should retain the 
flexibility to make this decision for themselves. 
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was defeated 7 to 4, with four of the five slave states opposed. The 
disagreement took on a more clearly sectional tone as the Convention 
turned to a motion by Rufus King of Massachusetts to prohibit the 
imposition of state export taxes without congressional approval. 
Pennsylvania and Massachusetts joined the dissenters on the import 
motion to pass the King resolution. Connecticut once again joined its 
Deep South allies in opposing the motion; however, the remainder of 
the nonslave states stood solidly behind the motion. When North Car- 
olina joined these states, the motion passed by a vote of 6 to 5. 

On September 12, the Convention returned to the export issue, 
with George Mason declaring that the clause as written would be 
‘‘ruinous’’ to the slave states. He argued that the provision would 
prevent the imposition of export fees that were designed to defray the 
costs of systems established for the inspection and storage of goods 
awaiting export. Mason moved that such fees be specifically ex- 
empted from the prohibition on export duties. Although two Pennsyl- 
vania delegates opined that these fees should not be considered export 
duties at all, John Dickinson of Delaware demanded that the consent 
of Congress be required for the imposition of the fees. Responding to 
these conflicting concerns, the Convention approved a provision simi- 
lar to that which was ultimately included in the Constitution. On Sep- 
tember 15, Mason made a final effort to remove Congressional 
control over inspection fees; however, his motion was defeated on a 
largely sectional vote, with the majority of slave states supporting 
Mason and the nonslave states solidly in opposition.* 

In their final form, the constitutional restrictions on state power 
to tax international trade represented a significant defeat for the inter- 
ests of most slave states. The possibility of using these taxes as a reve- 
nue source was completely foreclosed; even inspection fees were made 
subject to Congressional control. Not surprisingly, indictments of the 


*2 Farrand, Records of the Federal Convention, II, 441, 442. The delegates from 
Massachusetts apparently supported the motion because some of the exports from 
that state were sent through Rhode Island. Zbid., III, 328 (speech of Madison in the 
Virginia ratification debates). By contrast, the rationale for the position of the Penn- 
sylvania delegation is somewhat obscure, since the ports of that state exported not 
only their own goods, but also goods from New Jersey and Delaware. 

33 Ibid., 588, 589, 607, 624. Virginia had a particularly elaborate system, which 
was described by Rufus King to the Massachusetts Convention on Ratification. Jbzd. , 
III, 268. 
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international trade provisions can be found in the arguments of many 
slave state Antifederalists, including such prominent figures as Ma- 
son, Luther Martin of Maryland, and Rawlins Lowndes of South 
Carolina.** 

Virtually all defenses of the thesis that the Constitution was pros- 
lavery emphasize the importance of Article I, Section 9, paragraph 1, 
which prohibits Congressional interference with the international 
slave trade until the year 1808. The legislative history of this clause is 
relatively simple and straightforward. The original report of the 
Committee on Detail contained a provision forbidding federal regula- 
tion of the slave trade, as well as a requirement that navigation acts 
be adopted only with a two-thirds majority. On August 22, a number 
of delegates, led by George Mason of Virginia, launched a fierce at- 
tack on the slave trade clause. Charles C. Pinckney and John Ru- 
tledge of South Carolina rejoined that the prohibition was a sina qua 
non for the participation of the Deep South states in the Union. They 
were supported by Roger Sherman and Oliver Ellsworth of Connecti- 
cut. Gouverneur Morris suggested that the slave trade issue could be 
dealt with as part of a compromise package that included other com- 
merce-related measures as well. The issue was then recommitted to 
committee, and a bargain was struck. The Deep South states—which 
opposed federal power to adopt navigation acts—would agree to allow 
the passage of navigation acts by a simple majority, and in return 
Massachusetts and New Hampshire would support a temporary ban 
on federal prohibition on the slave trade. The agreement was con- 
summated on August 23. Over the objections of Virginia, New Jer- 
sey, Pennsylvania and Delaware, the Convention adopted the current 
provision, which protected the states’ right to import slaves until 
1808.” 

On its face, this provision singles out the institution of slavery for 
preferential treatment. Thus, at first glance, the adoption of the slave 


5# “‘Objections to the Constitution,’’ in Bailyn, Debate on the Constitution, I, 349 
(Mason); ‘‘Genuine Information,’’ Farrand, Records of the Federal Constitution, III, 
214-15 (Martin); Herbert J. Storing, ed., The Complete Anti-Federalist (Chicago, 1981), 
V, 154 (Lowdnes). In addition, see George Lee Turberville to James Madison, in 
Bailyn, op. cit., I, 479; Circular Letter to the Fayette County Court, Jensen, ed., 
Documentary History of the Ratification, VIII, 435; Letter of Caleb Wallace, ibid.., TX, 
783. 

°° Farrand, Records of the Federal Convention, II, 169, 371-74, 415-16. 
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trade clause appears to be a classic case of a triumph of proslavery 
constitutionalism. Indeed, Finkelman asserts that ‘‘the debates of late 
August reveal how willing the northern delegates—especially the New 
Englanders—were to support slavery and the demands of the deep 
South.’ Closer examination, however, reveals a more complicated 
picture. 

First, the debate over the slave trade did not produce the classic 
confrontation between nonslave states and slave states; instead, it also 
split the slave states themselves. The two slave states of the upper 
South— Maryland and Virginia—opposed the continuation of the in- 
ternational slave trade for both ideological and practical reasons.*’ 
Only the southernmost slave states favored the retention of the power 
to continue the trade. Second, the final product was not a complete 
surrender to the demands of the latter states, but rather a compro- 
mise. The delegates from South Carolina and Georgia initially 
pressed for a provision that would not only have banned federal inter- 
ference with the slave trade in perpetuity, but would have prevented 
even the imposition of tariff duties on the imported slaves. Indeed, 
the initial report of the Committee on Detail contained just such a 
provision.*® The clause that was ultimately adopted simply postponed 
federal power for twenty years and allowed the imposition of a tariff 
on slaves during that period. 

Finally, and most important, the slave trade clause cannot be con- 
sidered in isolation: it must be read in connection with the commerce 
clause itself. South Carolina and Georgia were not seeking a new 
privilege; under the Articles of Confederation, each state had been 
free to deal with the slave trade as it wished. If the commerce clause 
were adopted, however, Congress would be free to restrict the pre- 
existing authority of the states in this regard. Moreover, given the 
united opposition of the nonslave states and the slave states of the 
Upper South, it seemed likely that this authority would be exer- 
cised.*? The proposal to protect the slave trade was simply a defensive 
reaction to this possibility. Moreover, deep South delegates were only 
successful in obtaining temporary protection, thus postponing but not 


36 Finkelman, ‘‘Making a Covenant with Death,”’ 221. 
37 Farrand, Records of the Federal Convention, I, 371. 

38 Ibid. , 183. 

39 Thid. , 374. 
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eliminating the new threat to the slave trade. 

This reality was reflected clearly in the ratification debates. Out- 
side South Carolina, the Antifederalist argument on the slave trade 
issue focused on both practical and symbolic issues. On a pragmatic 
level, the Antifederalists contended that the Convention should have 
taken more forceful action against the slave trade; on a symbolic 
level, they argued that the specific exemption for the trade implied 
acceptance of the practice. Luther Martin’s vigorous assault typifies 
both prongs of the argument. 


It must . . . appear to the world absurd and disgraceful to the last 
degree, that we should except from the exercise of [the commerce] 
power, the only branch of commerce which is unjustifiable in its nature 
and contrary to the rights of mankind; that, on the contrary, we ought 
rather to prohibit expressly in our constitution, the further importation of 
slaves. *° 


Even Antifederalists, however, were not united in this view of the 
slave trade clause. For example, while noting that it was ‘‘not as fa- 
vourable as could be wished for,’’ Federal Farmer conceded that the 
clause was ‘‘a point gained.’’ Not surprisingly, Federalists were more 
effusive in pointing out the advantages of the new regime over the 
Articles of Confederation, with Madison describing it as ‘‘a great 
point gained in favor of humanity’’ in Federalist Number 42*'. James 
Wilson of Pennsylvania declared to his state convention that ‘‘it gives 
me high pleasure that so much was done’’ and that ‘‘[iJt is with much 
satisfaction I view this [new] power in the general government.’’* 

For obvious reasons, the debate in South Carolina was the mirror 
image of that which took place in other states. This debate presents 
some the strongest evidence against the neo-Garrisonian thesis. South 
Carolina Federalists did not base their affirmative arguments on the 
contention that the Constitution strengthened the institution of slav- 
ery in slave states; instead, they found themselves on the defense, re- 
butting the argument that the new federal power over the slave trade 
unduly threatened slavery, and with it the economy of the state. Raw- 


© Tbid., III, 312. The Antifederalist arguments against the slave trade clause 
are summarized in Oakes, ‘‘“The Compromising Expedient,’’’ 2036-38. 

*! Storing, ed., Complete Anti-Federalist, 11, 348 (Federal Farmer); Rossiter, ed., 
Federalist Papers, 266 (Madison); 

” Storing, ed., Complete Anti-Federalist, II, 348; Rossiter, ed., Federalist Papers, 
266; Farrand, ed., Records of the Federal Convention, III, 160-61. 
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lins Lowndes, for example, made this contention the centerpiece of 
his argument against ratification. In his famous response, Charles 
Pinckney did not dispute Lowndes’s assertion that the Constitution 
would pose a new threat to the continuance of the slave trade and the 
economy of the South Carolina. Instead, Pinckney made four points: 
first, that he had been forced to retreat on this position because of the 
opposition of the nonslave states and Virginia; second, that he had 
avoided more immediate or drastic measures against the trade; third, 
that other concessions to the interests of the slave states more than 
counterbalanced the potential disadvantages created for South Caro- 
lina by federal power over the slave trade; and finally, (contrary to 
the apparent belief of most delegates to the Constitutional Convention 
itself) Congress might well not act against the slave trade in any 
event.” 

Pinckney’s argument reflects the fact that contemporary observers 
generally did not view the Constitution as having advanced the slave 
trade at all. Indeed, despite Madison’s complaint that ‘‘twenty years 
will produce all the mischief that can be apprehended from the liberty 
to import slaves,’’** it was the one area in which the delegates clearly 
understood that they were threatening the institution of slavery in a 
manner not possible under the Articles of Confederation. Thus, the 
constitutional treatment of the slave trade hardly supports the Wie- 
cek/Finkelman thesis. 

The fugitive slave clause, Article IV, Section 2, Paragraph 2, is 
more plausibly viewed as unambiguously proslavery. Like the slave 
trade clause, the fugitive slave clause specifically protects slave-state 
interests. Unlike the slave trade clause, however, the fugitive slave 


* Storing, ed., Complete Anti-Federalist, V, 150-51; Farrand, Records of the Federal 
Convention, III, 253-54. David Ramsay, another prominent South Carolina federalist, 
was equally defensive in ‘‘‘Civis’ to the Citizens of South Carolina,’’ in Bailyn, De- 
bate on the Constitution, II, 152. 

* Farrand, Records of the Federal Convention, Il, 415. Admittedly, at least one 
Antifederalist contended that the slave trade clause was intended to reopen the slave 
trade in some states where it had been outlawed. See Storing, ed., Complete Anti- 
Federalist, V1, 61; Moreover, as James Oakes notes, the prohibition on state import 
taxes actually had that effect—at least temporarily—in several states. Oakes, ‘‘“The 
Compromising Expedient,’’’ 2031. However, there is no evidence to suggest that this 
effect was anything more than accidental; indeed, as we have seen, slave states gener- 
ally opposed restrictions on state import taxes, and North Carolina’s support of the 
restrictions is attributable to the fact that delegates from that state did not wish to 
have their citizens forced to pay taxes to the government of Virginia for imports. 
Farrand, Records of the Federal Convention, II, 360. 
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clause granted slaveowners a right that they did not possess under the 
Articles of Confederation. Thus, it provides stronger support for the 
neo-Garrisonian argument. 

Even in this case, however, the analysis is more complex than it 
might first appear. The adoption of the fugitive slave clause must be 
viewed against the background of a concept that all agreed was funda- 
mental to the very idea of a federal Union—the principle that all citi- 
zens of the Union were entitled to have their fundamental rights as 
citizens respected and protected by the governments of the several 
states in the Union. This ‘‘comity principle’’—a significant limitation 
on the general principle of state autonomy—had been recognized 
even in the Articles of Confederation. In the Constitution of 1787, it 
is embodied in general terms by the privileges and immunities clause 
of Article IV, Sec. 2, clause 1—the comity clause. As Roger Brooke 
Taney would note much later in Dred Scott v Sandford, the comity 
clause ‘‘gave to each citizen rights and privileges outside of his state 

. and placed him in every other State upon a perfect equality with 
its own citizens as to rights of person and rights of property.’’* 

The difference in opinion over slavery presented special problems 
that tested the limits of this concept. All could agree that the right to 
property was one of the most important to be protected by the comity 
principle. The difficulty was that, while the theory that slaves could 
be property was central to the economy of the slave states, the same 
theory was anathema to politically powerful elements in nonslave 
states. Interstate conflicts could arise where slaveholders voluntarily 
brought their slaves through free states, or where escaped slaves 
found their way into such states. Merely placing slaveholders on a 
‘“perfect equality’’ with the citizens of the free states in which they 
found themselves or their slaves would not protect them, as the citi- 
zens of the free states themselves could not legally hold slaves within 
the territory of their home states. 

In dealing with this issue, the Convention could plausibly have 
adopted either of two extreme positions. First, the Constitution could 
have taken the position urged by the South Carolina delegation, de- 
fining slaves as property for all purposes and guaranteeing slave- 
owners both the right to bring their slaves into free states temporarily 
and the right to recover fugitives who escaped northward.* Alterna- 
tively, the Constitution could have been entirely silent on the issue, 


* 60 U.S. (19 How.) 393, 407 (1857). 
*© Farrand, Records of the Federal Convention, II, 443. 
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leaving states the option of freeing any erstwhile slave who might be 
found within their borders. Instead, the Convention took a middle 
course, guaranteeing protecting slaveowners’ rights in fugitives, but 
allowing states to emancipate all slaves voluntarily transported into 
their territory by the slaves’ masters. 

The reasonableness of this compromise is reflected in the reaction 
to the fugitive slave clause, or more accurately, the lack of negative 
reaction. Both the three-fifths compromise and the slave trade clause 
were extensively criticized by antislavery forces, both at the Conven- 
tion itself and in the course of the ratification debates. In addition, 
opponents of the Constitution also focused on what they viewed as the 
proslavery aspects of the insurrections clause. In sharp contrast, criti- 
cism of the fugitive slave clause was virtually nonexistent. The only 
objection at the Convention was to an earlier formulation that might 
have required state governments to expend government funds in the 
rendition of fugitive slaves, and the clause was almost entirely ignored 
by Antifederalists during the struggle over ratification.*’ In short, like 
other clauses that are often portrayed as proslavery, the fugitive slave 
clause should not be seen as an abject surrender to proslavery ideol- 
ogy; instead, it is best viewed as an integral part of a plausible com- 
promise on the issue of the interstate movement of slaves. 

This lack of criticism of the fugitive slave clause reflects the recog- 
nition by late eighteenth-century commentators of a more general 
point that is often ignored by modern devotees of the neo-Garrisonian 
thesis. In order to create a Union that included the slave states, it was 
necessary to recognize that the white elite that controlled those states 
had important interests that they could not be expected to abandon 
totally, and that some of those interests were related to the institution 
of slavery. Of course, one might well take the position that slavery 
was such a great moral evil that the Constitution of the new nation 
should undermine it in every way possible. To expect the southern 
states to join the Union on those terms, however, was both unreason- 
able and unrealistic. 

Thus, the evolution of the Constitution reflects a dynamic quite 
different from that described by Wiecek, Finkelman, and like-minded 
commentators. Admittedly, the document was shaped in large meas- 
ure by an intense sectional struggle during which the slave states 


*” Farrand, Records of the Federal Convention, II, 443. For a notable exception, see 
the remarks of Moses Brown in Jensen, ed., The Documentary History of the Ratzfication, 
XIV, 506-07. 
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gained significant concessions. At the same time, however, the final 
product was far from the ideal slave-state Constitution. Instead, at 
virtually every turn, southern delegates were forced to compromise, 
often yielding on issues in which their states had important interests. 

Against this background, the limitations of the neo-Garrisonian 
argument emerge clearly. In theory, the new Constitution could have 
attacked the institution of slavery directly. Alternatively, nonslave 
states might conceivably have drawn the slave states into the Union 
under a Constitution that gave less weight to southern interests.* 
However, it is a mistake to suggest that the Constitution was a one- 
sided bargain that reflected an overwhelming victory for the slave 
states on the sectional issues that divided the Convention. 


*® On this point, compare Finkelman, ‘‘Making a Covenant with Death,’’ with 
Freehling, The Road to Disunion, 584n. 
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